United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



OOTOBi^R TEB.M, lOOS. 



\ GEORGE B. STARKWEATHER, APPELLANT, ■ 

V , ' ‘ ' vs. 

THE WEST END NATIONAL BANK OE WASHINGTON, I). C) 


APPEAL FROM THE SUPREME OOURT OF THE DISTRIGT OF eOLUHBFA 




















OCTOBER. TERM, 

No. 1213. 


GEORGE B. STARKWEATHER, APPELLANT, 


vs, 

THE WEST END NATIONAL BANK OP WASHINGTON, D. 0. 


APPEAL FEOM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


mDEX. 

Original. Print. 

Caption-- . ------ ..._..... .. 1 

Writ of sdre fadas ............................................. 1 1 

Marshal’s return thereon ______...............,.......... 2 2 

Demurrer......... 3 2 

Demurrer overruled. .................. . ....................... 4 ’ 2 

Appeal and order for citation .... ................. 4 3 

Citation_______......__ ........... 5 3 

Memorandum : Appeal bond filed....... ........ ............... 6 4 

Directions to clerk for preparation of transcript..............,.... 6 4 

Clerk’s certificate.-- ............ 7 4 


Judd & Detwbilbb, Pkinters, Washington, D. C., September 10,1902. 


















2 


GEOEGE B. STAEKWEATHEE VS. 

day, exclusive of Sundays and legal holidays, after the service of 
this writ on you, and show cause if anything you have or 

2 can say why the said plaintifi^ ought not to have execution 
against you for the debt, damages, interest, costs, and charges 

aforesaid, according to the force, form, and effect of its recovery 
aforesaid, together with its additional costs in this behalf expended, ' 
if to it it shall seem meet ; and further to do and receive what the 
said court shall then and there consider concerning you in this be¬ 
half, and hereof fail not. 

Witness, the Honorable Edward F. Bingham, chief justice of said 
court, the 26th day of December, A. D. 1901. 

J. E. YOUNG, Clerk 

[seal.] . By W. E. WILLIAMS, 

Assistant Glerh 

. ,RALSTON & SIDDONS, 

Marshals. Return. 
iSbire/ea, JanV 3,1902. 

AULICE PAI 4 MEE, 

3 Demurrer. 

Filed January 27,1902. 

In the Supreme Court of the District of Columbia. 

The West End National Bank of Wash- 
ington, D. C., a Corporation, Plaintiff, 

• vs. 

Geoege B. Staezweather, Defendant. 

The defendant says that the scire facias is bad in substance. 

RICHAED P. EVANS, 

Attorney for Flamiifi. 

Note. —For cause of demurrer it will be argued, 

1. The scire facias does not state facts with substantial and suffi- 
cient certainty. 

2. It does not state facts sufficient to constitute a cause of action,' 

Supreme Court of the District of Columbia. 

Monday, February 17,1902, 

Session resumed pursuant to adjournment, Chief Justice Bing¬ 
ham, presiding. 

The West End National Bank of Wash-1 v 
ington, Plaintiff, 
vs. 

George B. Starkweather, Defendant. 

4 Upon hearing the demurrer of the defendant to the writ of 
scire facias, it is considered that said demurrer be, and the 

same is, herebv oveiTuled. . - 


^ At Law. No. 41567. 


^ At Law. No. 41567. 





In the Court of Appeals of the District of ColumMa 


Geokge B. Starkweather, Appellant, 

vs. 

The West End National Bank op Washington, D. C. 


No. 1213. 


a Supreme Court of the District of Columbia. 

The West End National Bank of Wash- 
ington, D. C., a Corporation, Plaintiff, 

vs. 

George B. Starkweather, Defendant. 

United States op America, 1 
District of Columbia, J * 


^ No. 41567. At Law. 
) 


Be it pmembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Writ of Scire Facias. 

Issued December 26,1901. 

In the Supreme Court of the District of Columbia. 

The West End National Bank op Wash- 1 

ington, D. C., a Corporation, Plaintiff, I j^aw No 41567 

vs. I * * * 

George B. Starkweather, Defendant. J 

The President of the United States to the defendant. Greeting : 

Whereas, in the supreme court of the District of Columbia, on the 
27th day of June, 1898, the plaintiff, by the judgment of said court 
recovered against you, as well the sum of four thousand nine hun¬ 
dred dollars (14900.00), with interest from the 27th day of June 
1898, until paid, as also the sum of thirty-five dollars and ten cents 
for its costs and charges about said suit expended, as appears of rec¬ 
ord. 

And now, on behalf of the said plaintiff, it hath been understood 
in the said court that although the judgment thereon hath been 
rendered, yet execution for the debt, damages, costs and charges 
aforesaid still remains to be made for it: wherefore the said plain¬ 
tiff hath besought that a proper remedy be granted it in this behalf, 
therefore : " ' 

You are hereby commanded, that you be and appear in said su¬ 
preme court of the District of Columbia, on or before the twentieth 
1—1213a 




THE WEST ENH NATIOO^AL B4NK OF WJlSHINGTOH, B* 0. M 

Order fov Appeal. 

Filed Februar}^ 28,1902. 

Ill the Supreme Court of the District of Columbia. 

West End National Bank of Washinoton,^ 

D. C. (Incorporated), Plaintiff, t No. 41567, Law 

vs, I Docket 45, 

Geokge Starkweather, Defendant J 

And now comes the defendant and appeals to the Court of Appeals 
of the District of Columbia from the order on judgment overruling 
demurrer to writ of scire ^aciaSt, made herein by the supremo court 
of the District of Colunlbia. on the seventeenth day of February, 
1902: and the clerk of the court is requested to issue citation 
hereon. 

RICHARD P. EVANS, 

Attorrhep for Defendant. 

5 In the Suoreme Court of the District of Columbia. 

The West End National Bank of WAsn- 
ington, D. C., a Corporatioil? 
vs. 

George B. Starkweather^ 

The President of the United Stales to the West End National Bank 
of Washington, D. O., Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the rules of said court, pursuant 
to an appeal filed in the clerk’s office of the supreme court of the 
District of Columbia, on the 28th day of February, 1902, wherein 
George B. Starkweather is appellajit,. and you are appellee, to show 
cause, if any there be, why the judgment rendered against the said 
appellant, should not be corrected, and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court ham, chief j ustice of the supreme court of the 
of the District of District of Columbia, this 28th dav of Feb- 
Columbia. ruary, in the year of our Lord one thousand 

nine hundred and two (1902). 

J. R. YOUNG, ^ ^ ^ ^ ^ 

% W. E. WILLIAMS, 

Service of the above citation accepted this day of——y 190^. 

> Attorney for Appellee. 

[Endorsed:] Na 41567. Law, TheWest End National Bank of 
Washington, D. O, -rs. George B. Starkweather, Citaticm. Issued 
February 2^', 190^ Served copy of the within citation on within^ 


I- At Law. No; 41S67. 







4 G.-B. STABKWKATHEIl VS. WEST END NAT. BiC. OP WASH., D. G. 

named appellee by service on B. A. Chester, cashier, Feb’y 28,1902 
Aulick Palmer, marshal, D. Richard P. Evans, attorney for appel¬ 
lant. 

6 Memorandum. 

March 14,1902.—Appeal boiid filed. 


Order for Preparation of Record. 

Filed April 28,1902. 

In the Supreme Court of the District of Columbia, the 28th Day of 

. April, 1902. 


The West End National Bank op Wa^h- ) 
ington, D. C. (Incorporated), Plaintiff, 


Gteorge B. Starkweather, Defendant 


..I 


No. 41567. 


The clerk of said court will please prepare the following tran¬ 
script of record in this cause for transmission to the Court of Ap¬ 
peals : . ' 

1. The writ of scire facias. 

2. Demurrer to said writ. 

3. Order on judgment overruling demurrer. 

4. Note of appeal. 

5. Citation—tissue and return. 

6. Appeal bond—filing and approval. 

RICHARD P. EVANS, * 
Attorney for Defendant. 


7 Supreme Court of the District of Columbia. 

United States op America, 1 
District of Columbia, j * 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
6, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 41567, at law, wherein The West 
End National Bank of Washington, D. C., a corporation, is plaintiff, 
and George B. Starkweather is defendant, as the same remains upon 
the files and of record in said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 30 day of April, A. D. 1902. 

JOHN R. YOUNG, Terfel.^ 

Endorsed on cover: District of Columbia supreme court. Nof 
1213. George B. Starkweather, appellant, vs. The West End Na¬ 
tional Bank of Washington, D. C. Court of Appeals, District of 
Columbia. Filed Apr. 30,1902. Robert Willett, clerk. - r 
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GEORGE B. STARKWEATHER, 
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THE WEST END NATIONAL BANK 

OF Washington, B. C. 


RICHARD P. EVANS, 

A-ttorney for Appellant 
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IN THE 


Cniirt flf appeals, district of Coliimbm. 

OOTOBB» Tebm, 1902 . 


GEORGE B. STARKWEATHER, 

Appellant, 

[m.'uu. 

THE WEST END NATIONAL BANK, 

OF Washington, D. 0. 


BRIEF OF APPELLANT. 


The Case. 

On the 27th day of June, 1898, the appellee obtained 
judgment against the appellant in the Supreme Court of 
the District of Columbia, in the sum of $4,900, upon cer¬ 
tain promissory notes made by the appellant to the order 
of WiUiam H. Yerkes and Charles A. Baker, by the name 
of Yerkes & Baker, and by them endorsed to the appellee. 

No writ of execution was issued thereon and the judg¬ 
ment became dormant. 

On the 21st day of December, 1901, the writ of scire 
FACIAS was issued in behalf of appellee (Record, p. 1) and 
personal service had upon the appellant January 3,1902. 

No declaration was filed with the ^cire facias. 
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Appellant filed demurrer to the scire facias which was 
overruled (E;., p. 2), and thereupon this appeal was taken. 

The only question raised by this appeal is^whether the 
scire facias^ comprising as it does in this case a declara¬ 
tion and a writ of citation, contains such averments of 
material facts as to constitute a good declaration, disclos¬ 
ing a sufficient cause of action, to which the appellant 
would be called upon to plead, and that would justify the 
rendition of a judgment in favor of the appellee in default 
of answer. 

The sufficiency of the scire facias as a writ and sum¬ 
mons is not questioned, nor is its reference to the judg¬ 
ment excepted to ; but it is contended that as ^declara¬ 
tion it fails to set forth a present legal right and title to 
said judgment in the appellee, or that the judgment is 
wholly unsatisfied, material facts which, it is held, should 
be affirmatively stated in the scire facias to constitute it 
a good declaration and to justify a judgment, and as to 
which the scire facias is altogether silent, 

ARaUMENT. 

It is well settled that in a proceeding by scire facias 
to revive a judgment, the writ takes the place and per¬ 
forms the office of a declaration. 

Ofcterbach v. Patch, 5 D. 0. Appeals, 69. 

Hicks V. State, 3 Ark. 313. 

Calhoun v. Adams, 43 Ark. 238. 

Brown v. Harlev, 2 Fla. 159. 

Farris v. People, 58 Ills. 26. 

Prather v. Manroe, 11 Gill. & J. 265. 

Bish v. Stansbury, 59 Md. 382. 

McBoberts Lyon, 79 Mich. 25. 

Union Bank v. R. J. Meigs, 5 Ohio, 312. 
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It is equally well settled that “ where a legal title to 
have execution of the original judgment is not set out in 
the writ, judgment may be arrested as for want of a suffi¬ 
cient cause of action stated.” 

Otterbach v. Patch, 5 D. C. Appeals, 69. 

Emanuel o. Ketcham, 21 Ala. 257. 

McKnew et al. v, Duvall, 45 Md. 501. 

Prather v, Manroe, 11 Gill. & John. 261. 

Bowie V, Neale, 41 Md. 125. 

Graham v. Smith, 1 Blackf. 413. 

McKinney v. Mehaffey, 7 W. & S. 276. 

Trapnall v. Terry, 27 Ark. 70. 

Shadley v. People, 17 Ills. 252. 

“ Failure of sci, fa. to set out all the facts that are 
necessary to show a right to the relief prayed for will be 
ground for a motion to quash the same.” 

Evans V. Ereeland^ 3 Munf. 119. 


“ A scire facias which does not contain the necessary 
recitals and allegations to show the legal right of the plain¬ 
tiff to have judgment against the defendant, is insufficient 
and will be quashed on demurrer.” 

Frost V. Eeynolds^ 2 Dana^ 94. 

There can be no doubt that when scire facias is the 
leading process in a cause, the plaintiff may make the writ 
supply the place of a writ and declaration by inserting in 
it all that is essential to a declaration^' 

Toulmin v. Bennett^ 3 Stewart cfe Porter, 220. 

“ They {sci. fa.) must, therefore, contain everything re¬ 
quired to constitute a good declaration, or, in other words, 
they must set out all the facts that are necessary to show 
a right in the plaintiff to the relief prayed for.” 

McVicar v. Ludlow, 2 Hammond, 246. 
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‘‘ In this proceeding the scire facias performs the office 
of both process to bring defendant into court, and of a 
declaration disclosing the cause of action, and as such 
must contain every material averment required in a decla¬ 
ration.” 

Osgood V. Stevens^ 25 111. 89. 

‘‘ The sci. fa. is defective in not stating such facts as 
would have justified the rendition of a final judgment in 
default of answer. It should state enough to answer the 
purpose of a declaration and a writ of citation.” 

Brown v. State, 43 Texas, 349. 

• “ The writ presents the plaintiff’s whole case and stands 
for a declaration, to which the defendant must plead. 
Where it is brought to revive a judgment, it should state 
the facts on which it is founded in the manner of a declara¬ 
tion, that the defendant may properly plead. 

McRoherts v. Lyons, 79 Mich. 25. 

These authorities could be added to indefinitely, but 
are amply sufficient to show conclusively that where a 
scire facias performs the office of a declaration it must 
contain all the essential averments of a good declaration, 
disclosing such a cause of action and legal right as will 
justify a final judgment in default of answer. 

The scire facias in the case at bar unquestionably is 
and must be considered as the declaration in the cause. 

It must, therefore, contain all averments necessary to 
show the present legal right and title of the appellee to a 
revival of the dormant judgment and execution thereon ; 
failing which it is clearly subject to demurrer. 

The legal right of the appellee necessarily rests upon 
two essential facts, namely, that the original judgment is 
wholly unsatisfied, and that it still belongs to and is due 
the appellee. Being essential elements in appellee’s legal 
title, they should be prima facie shown to exist by proper 


I 
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and certain averments in the declaration (scr fa.), other¬ 
wise no cause of action is set up therein sufficient to 
justify a final judgment in default of answer. 

Or 

In Miller v. Shackleford, 16 Ala. 95, the court says: 

“ The sci. fa. should set forth the grounds upon which 
it seeks the aid of the court; it is not every unsatisfied 
' judgment which may be made the foundation for such 
writ.” * * * « Every party who petitions the court 

to become active in his behalf must show, prhna facie at 
least, that he is entitled to the relief which he seeks, or 
some relief consistent with his pleadings.” 

In Smith v. Stevens, 133 Ills. 183, it is held: 

“Where a party, by delaying execution, has suffered a 
judgment to become dormant, a legal presumption against 
its continued validity is raised, which he must take upon 
himself the burden of meeting and rebutting, and the 
writ should therefore show not only that he has not had 
execution of his judgment, but that his damages still 
remain unpaid, or that his right still subsists.'^ 

“ When the plaintiff has suffered it to die, and a sci7^e 
facias is necessary to revive it, the law presumes it to be 
satisfied.” 

Warfield v. Brewer, 4 Gill, 265. 

“ If a creditor of the insolvent would proceed upon such 
judgment by sci. fa. he must set forth and establish his 
debt.” 

Wolf Y. Poundsford, 4 Ohio, 397. 

Union Bank v. Powell, 3 Ela. 175. 

Beekman v. Hamlin, 10 Law. H. An. 454. 

An affidavit is required in some jurisdictions, in scire 
facias proceedings, that the judgment still remains 
unsatisfied. 

Whitworth v. Thompson, 8 Lea. 486. 

Kincaid v. Griffith, 64 Mo. App. 675. 

Lansing v. Lyons, 9 Johns. 84. 
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In the writ of scire facias in this case (Record, page 1) 
there are no averments of non-satisfaction of the judgment, 
or of present right and title thereto in the appellee; it 
contains merely and only a bare reference to the docket 
entry of judgment, and the following words interpolated 
in writing in the printed form, “ yet execution for the debt^ 
damages^ costs and charges aforesaid still ” remains to be 
made for it. 

The recital of the record of the dormant judgment, 
and the averment that “ execution still remains to be 
made for it,” it will be argued, probably, sets forth a sub¬ 
stantial averment of a sufficient cause of action ; but they 
merely and only invite an inference for the court to adopt, 
and the appellant to supply in order to have something to 
which to plead. Execution may not have been had, yet 
the judgment may have been paid, and while the appellee 
may have been the judgment creditor years ago, he may 
have disposed of his right in some way and have no pres¬ 
ent title to the judgment. 

If it becomes incumbent upon defendants to plead to 
inferences^ then the office of a demurrer to the substance 
of a faulty declaration will have passed away. 

In Osgood V. Stevens, 26th Ills., 89, the court says: 

“We cannot look beyond averments in the writ for a 
cause of action. * * * It is true that it (sci. fa.) 

averred that $1,000 became due to the plaintiff on a par¬ 
ticular day, but it fails to state that it, or any other sum, 
was still due, nor does it aver that it was not paidP 

“ Facts must appear affirmatively : cause of action not 
otherwise complete. The Court cannot look beyond the 
writ demurred to, to supply its omissions and defectsP 
Bowie V. Neale, 41 Md. 124. 

“ But this averment in substance is that it was suggested 
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to the Court that those things were done, and not a 
positive averment that they were : such an averment is 
insufficient.” 

Spencer v. Simmons, 21 Ala. 563. • 

In the printed form of sci. fa. for revival of dormant 
judgment, in use in this jurisdiction, where fi. fa. has been 
issued and returned “ nnlla hona,^^ the following averment 
appears: 

“ And the said plaintiff say that the judgment aforesaid 
is still altogether unsatisfied and remains in full force ; 
wherefore,” etc. 

If inferences are to obtain, the assumption of non¬ 
payment of the judgment debt would have more reason 
and safety where the scire facias shows execution issued 
and returned unsatisfied, than where it admits a lapse of 
years without effort made to enforce the judgment; and 
in fact, in this case, a presumption of payment or termi¬ 
nation of right should have equal, if not superior, force, 
because of the somnolence of the appellee, and the failure 
to aver in the declaration that the judgment remains un¬ 
satisfied and is still due the plaintiff. This declaration 
merely recites a record of a judgment presumed at law 
to have been satisfied, and admits no legal proceedings 
had to enforce it, and plaintiff should show, affirmatively, 
in the declaration, non-satisfaction and present legal right 
to entitle to a revival. 

Certainly no harm or hardship to a hona fide judgment 
creditor will ensue, if he is required to show in distinct 
and certain language, in his scire facias, that the judg¬ 
ment he has negligently permitted to become dormant 
remains unsatisfied, in whole or in part, and that it is 
still due to him. 



It is respectfully submitted, that upon the record and 
the authorities cited, it would seem that the court below 
erred in overruling the demurrer, and that there should > 
accordingly, be a judgment of reversal. 

RICHAED P. EVANS, 
Attorney for Appellant, 









